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1.  Aforesaid appeal by assessee for Assessment Year [in short
referred to as ‘AY’] 2014-15 contest the order of Ld. Commissioner of
Income-Tax (Appeals)-20, Mumbai, [in short referred to as ‘CIT(A)],

Appeal No. CIT(A)-20/DCIT-12(1)(1)/11-10645/16-17 dated 08/11/2017
on following grounds of appeal: -
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On the facts and circumstances of the case and in law, the Ld. CIT(A) erred in-

1. confirming the disallowance made by the Ld. AO U/s. 14A r.w. Rule 8D(2)(iii)
of Rs. 15,075/- in the absence of dividend (exempt) income earned/received by the
appellant for the assessment year under reference.

2. confirming the disallowance made by the Ld. AO of employees' contribution
to Provident Fund U/s. 36(1)(va) r.w.s. 2(24)(x) of Rs. 70,152/- even though the said
contribution is paid on or before the due date of filing Return of Income for the
assessment year under reference.

3. confirming the disallowance made by the Ld. AO of provision for excise duty
U/s. 43B of Rs. 1,02,69,347/- out of total excise duty provided for the year of
Rs.3.25,98,3957- even though same is paid on or before the due date of filing
Return of Income prescribed U7s. 139(1) for the assessment year under reference.

2. Facts in brief are that the assessee being resident corporate
assessee stated to be engaged in manufacturing of Sugar & Agro-based
industry, was assessed for year under consideration u/s 143(3) on
28/12/2016 wherein the returned loss of Rs.587.12 Lacs was reduced to
Rs.483.58 Lacs on account of certain adjustments / additions /
disallowances. As evident from grounds of appeal, the subject matter of
present appeal before us is (i) disallowance u/s 14A (ii) Addition u/s 43B
for late deposit of Provident Fund Contribution (iii) Addition u/s 43B on
account of provision for excise duty.

3. Upon hearing rival submissions, our adjudication on the stated
issues is given in the succeeding paragraphs.

3.1 Disallowance u/s 14A for Rs.15,075/-

This addition represent disallowance u/s 14A read with Rule 8D(2)(iii)

@0.5% of average investments held by the assessee. The undisputed
position that emerges is the fact that the assessee has not earned any
exempt income during the year and therefore, no disallowance, as

settled in catena of judicial pronouncements, would be warranted in such
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a case. Hence, by deleting this addition, we allow ground no.1 of the
appeal.
3.2 Disallowance u/s 43B for Rs.70,152/-

During assessment proceedings, upon perusal of Tax Audit Report, it

transpired that there was delay in deposit of Provident Fund contribution
for Rs.70,152/- and therefore, the same was added to the income of the
assessee u/s 43B. Before Ld. CIT(A), the assessee placed reliance on
the decision of Hon’ble Supreme Court in CIT V/s Alom Extrusions Ltd.
[319 ITR 306] to submit that since the payment were made before due
date of filing of return of income, the deduction of the same would be
allowable to the assessee. However, Ld. first appellate authority,
observing that the assessee failed to establish that contributions were
deposited before due date of filing of return, confirmed the stand of Ld.
AO. The Ld. Authorized Representative for Assessee, Ms. Aarti Vissaniji,
has placed on record copy of Tax Audit Report to submit that aforesaid
payment was made by the assessee on 22/11/2013 which is well before
the due date of filing of return of income and therefore, the disallowance
was not justified. Upon perusal, we find force in the same. Since the
relevant documentary evidences has been placed on record before us,
we are inclined to delete the impugned addition in terms of decision of
Hon’ble Bombay High Court rendered in CIT V/s Ghatge Patil
Transport Co. [2014 368 ITR 749]. This ground of appeal stands
allowed.

3.3 Disallowance u/s 43B on account of provision for excise duty

During assessment proceedings, it transpired that the assessee made a

provision of excise duty for Rs.325.98 Lacs. The Ld. AO worked out
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disallowance of Rs.102.69 Lacs u/s 43B since the said amount was paid
after 30/11/2014 i.e. after extended due date of filing of return of income.
The same, upon confirmation by Ld. first appellate authority, is under
appeal before us. The Ld. AR has placed on record additional evidences
in the shape of Statement showing working of provision of excise duty on
closing stock and xerox copy of monthly excise returns to submit that the
amount was well paid / adjusted before the due date of filing of return of
income and therefore the claim was allowable. The Ld. DR submitted
that this claim may be got verified by Ld. AO. In view of the same, this
matter stands remitted back to the file of Ld. AO for appreciation of
additional evidences being submitted by the assessee before us. The
assessee is directed to substantiate his claim, in this regard. This ground
stands allowed for statistical purposes.

4. In result, the appeal stands partly allowed in terms of our above
order.

Order pronounced in the open court on 09.08.2019
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